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SUITE 870

2 WALL STREET

NEW YORK, N. Y. 10005
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BY HAND
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(202) 898 -1515

FAX: (202) 898 -1521

February 14, 1996

114 WEST 47T H STREET

NEW YORK, N. Y. 10036

12121944-7711

Mr. William F. Caton, Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: Petition for Reconsideration in
CC Docket No. 92-115 -- Ex Parte Presentation

Dear Mr. Caton:

This is to provide notice, pursuant to Section
1.1206 of the Commission's Rules, that the enclosed letter and
the attachments identified therein, were forwarded today to
Chairman Reed Hundt and to each of the other individuals
identified at the close of the letter. Each of the recipients
also has been provided with a copy of this letter. An
original and two copies of this notice and the attachments are
being submitted today for inclusion in the above-referenced
docket.

If you have any questions regarding this matter,
please contact me.

Very truly yours,

£:l,,-~~i-1~<-lj.<l'
)if j '. ..)1'

Timothy J. Fitzgibbon
Counsel for
C-Two Plus Technology
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RECEIVED

FEB 14 1996

Hon. Reed Hundt
Chainnan, Federal Communications Commission
Suite 814
1919 M Street, N.W.
Washington, D.C. 20554

FEDERAL COMIUICATIONS CO..'SSION
OffICE OF SECRETARY

Re: Ex Parte Presentation - CC Docket No. 92-115
C2+ Petition For Reconsideration

Dear Chainnan Hundt:

Since December 19, 1994, C-Two-Plus Technology, Inc. ("C2+") has had pending
before the Commission a petition for reconsideration of the Commission's Report and Order in
Revision ofPart 22 of the Commission's Rules Governing the Public Mobile Services, CC Docket
No. 92-115, 9 FCC Red. 6513 (1994). C2+ offers cellular subscribers a service by which they can
complete calls from an additional cellular phone that they own -- with charges for all such calls
properly billed to their cellular account -- without being required to obtain a second cellular
telephone number or to pay an additional recurring montWy subscription charge for the additional
phone. In short, C2+ offers a cellular subscriber the same convenience of using an "extension"
phone that landline telephone subscribers have enjoyed for years.

Although the Report and Order deals with virtually all rules applicable to cellular
mobile services, the C2+ petition focused on: (a) new rule §22.919, which was adopted to "reduce
fraudulent use ofcellular equipment" resulting from "tampering with" the Electronic Serial Numbers
("ESNs"); and (b) certain specific conclusions made by the Commission in paragraphs 60-62 of the
Report and Order that were well beyond the scope of the rulemaking proceeding. For example, the
Commission concluded that: (i) cellular carriers are "entitled" to "monthly per telephone revenues"
for each cellular telephone in operation; and (ii) "use of C2+ altered cellular [extension] telephones
constitutes a violation of the Act and our rules." These conclusions not only are completely devoid
of record support in the rulemaking proceeding, they are contrary to prior Commission decisions
concerning the right ofa telephone subscriber to connect to the telephone network customer owned
equipment which is "privately beneficial" to the customer without being "publicly detrimental" to
other users or to the network itself.
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The Commission essentially has acknowledged that there is no basis in the
rulemaking record for these conclusions and for many of the other conclusions in paragraphs 60-62
of the Report and Order. In an Agenda issued by the Wireless Bureau for a meeting which it
convened on July 27, 1995 to discuss the issues raised in the C2+ petition, the Bureau characterized
paragraphs 60-62 as a "Policy Statement" based on three "assumptions" rather than the record in the
rulemaking. The Agenda then solicited information from the participants in the meeting to
determine whether there was any factual support for the assumptions. A copy of the Agenda is
included as Attachment 1, hereto. The Commission staff also conceded at that meeting that the
treatment of C2+ in the Report and Order was "heavy-handed." Certainly, C2+ had no notice that
the rulemaking proceeding would include either a judgment of its conduct under the
Communications Act or the Commission's former rules, or a determination of the carriers' alleged
"entitlement" to a recurring revenue stream in the form of a monthly service charge for each cellular
phone in operation. In any event, at the conclusion of the July 27 meeting, the Bureau specifically
requested C2+ to submit a proposed rule that would expressly authorize its service. C2+ submitted
such a proposed rule on August 10,1995. At the Bureau's request, the proposed rule was served
on the representatives of the cellular carriers that had attended the meeting, but they have never
responded.

Instead, despite its serious substantive, procedural and due process deficiencies, the
Report and Order has been paraded by the cellular carriers before numerous federal courts during
the fourteen months in which the C2+ petition has been pending in order to obtain injunctions
against small providers ofcellular extension phone services -- often after those providers concluded
that they did not have the financial ability to engage in protracted litigation with the carriers. See,
M., Attachment 2, hereto. In at least one case, the Report and Order was used by a cellular carrier
as the basis for federal criminal charges under 18 U.S.c. § 1029 against an individual who provided
cellular extension services, although trial resulted in acquittal. See Attachment 3, hereto. Now, the
carriers are using the Report and Order -- particularly the language purporting to "entitle" them to
a monthly recurring revenue stream for every operating cellular telephone, and the gratuitous
conclusions concerning C2+ contained in paragraph 62 -- to seek a declaratory judgment from a
federal court that C2+ is liable in damages for their "lost" monthly recurring revenues due to their
subscribers' use of extension phones. See Attachment 4, hereto. As set forth in the C2+ petition
for reconsideration and related filings, any such "lost" revenue to the carriers results from legitimate
competition provided by C2+ in the form ofextension services used by paying cellular subscribers,
not from "fraudulent use of cellular equipment" by unauthorized users who have "tampered with"
the ESN in order to bill calls to an unwitting subscriber or to the cellular carrier.

We believe that we have demonstrated to the Commission the substantive merit of
the C2+ petition and the need for the Commission to reconsider the Report and Order with respect
to cellular extension phones used by legitimate cellular subscribers. The C2+ petition has raised
serious legal and policy issues that should not be decided in the first instance by a federal court
based on language that never should have been included in the Report and Order in the first place.
Consequently, we urge you to expedite the Commission's consideration of the issues raised in the
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C2+ petition and related submissions and to affirm the right of a paying cellular subscriber to use
non-harmful customer owned equipment to make more convenient use of the cellular service for
which the subscriber already is paying. Pursuant to Section 1.1206 of the Commission's Rules, two
copies of this letter are being provided to the Secretary's office under separate cover for inclusion
in the docket in this proceeding. Thank you for your consideration.

Respectfully,

(~. /~-.

;£.-(./"..j-C L,; ;;; ~-<.5Jyi/~j
Ji l~.../ ........... c/

Timothy J. Fitzgibbon
Counsel for C..Two-Plus Technology, Inc.

cc: Commissioner James H. Quello
Commissioner Andrew C. Barrett
Commissioner Rachelle B. Chong
Commissioner Susan Ness
Blair Levin, Esquire
Rudolfo M. Baca, Esquire
Lisa B. Smith, Esquire
Suzanne Toller, Esquire
David A. Siddall, Esquire
Michele Farquhar, Esquire
Rosalind Allen, Esquire
David Furth, Esquire
James W. Olsen, Esquire
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FEDERAL COMMUNICATIONS COMMISSION
WIRELESS TELECOMMUNICATIONS BUREAU

Broadband Commercial Radio Branch

Facsimile Transmission Cover Sheet

Room 644, 1919 M Street NW Washington, DC
Telephone: Voice (202) 418-1320 Fax 202-418-1412

Date: July 26, 1995

To: Timothy Fitzgibbon

Fax #: 202-898-1521

Contact #: 202-898·1515

From: Steve Markendorff

3Total Pages
---

including this cover sheet

Message/Special Instructions Attached is a copy of the agenda for the meeting

Thursday, August 27,1995 at 10:00 AM in Room 847,2000 M St., NW. You

are reminded that this is a non restricted docketed proceeding and you must submit

the required written memorandum to the Secretary of the FCC in accordance with

Rule Section 1. 1206.
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Ex-Parte Presentations
Addressing Petitions for' Reconside..ation of

FCC Rule and Policy on
Cellular Electronic Serial Numbers
Adopted in CC Docket No. 92-115

July 27, 1995

AGENDA

I. Opening Remarks

A. Welcoming Remarks

B. Introductions

C. Ground Rules; Limit on Scope of Meeting

1. Topics ta Discuss:

a. New Rule Section 22.919 (under reconsideration by FCC)

FCC Staff

Attendees

FCC Staff

b. Policy Statement on Altering the ESN of a Cellular Telephone or Knowing
Use of a Cellular Telephone with Altered ESN (under reconsideration by
FCCI

II. Rule Section 22.919 - Electronic Serial Numbers

A. Rule is outgrowth of GET-53, Cellular Compatibility specification; intended to
assist in reducing fraud losses of cellular carriers. It sats forth design criteria
to be met by manufacturers as a condition of type acceptance of cellular
telephones.

B. Issues-

1. Will new Section 22.919 assisT in reducing fraud losses of cellular carriers'

2. Is it feasible for manufacturers of cellular telephones to comply with new
Section 22.919?

3. Would it be impassible ar much more difficult to repair or update cellular
telephones that comply with Section 22.9197

JUL-26-1995 10:17 2024181412 96% P.02
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III. Policy Statement on Altering ESN or Knowing Use of a Cellular Telephone with
Altered ESN; [see Part 22 Rewrite Report and Order, paragraphs 60-62]

A. Policy statement says:

1. Knowing use of a cellular telephone with an altered ESN violates FCC rule
(§ 22.377) requiring use of type accepted equipment.

2. Use of equipment that carrier has not authorized for use on its system
constitutes violation of Section 301 of Communications Act of 1934, as
amended (47 U.S.C. §301).

3. Any individual or company that knowingly alters cellular telephone to cause
it to transmit ESN other than the one originally installed by manufacturer is
aiding in violation of FCC rules.

4. Use of C2 + altered cellular telephones constitutes a violation of the
Communication Act and FCC RUles.

B. Statement is based on following assumptions:

1. Simultaneous use of two or more cellular telephones emitting the same ESN
without the licensee's permission could cause problems in some cellular
systems such as erroneous tracking or billing.

2. Use of such phones without the licensee's permission could deprive cellular
carriers of monthly per telephone revenues to which they are entitled.

3. Use of such phones would not be authorized by the carrier and would,
therefore, not fall within the carrier's blanket license, and thus would be
unlicensed, violating Section 301 of the Communications Act.

C. Issues -

1. Does simultaneous use of two or more cellular telephones emitting the same
ESN cause problems in some cellular systems? Does it make any difference
whether the licensee gives permission (i.e., do problems result because the
licensee does not know about the cloned telephone or would problems
happen anyway) {

2. Do cellular service contracts specify to customers that there would be an
additional monthly fee plus airtime charges tor additional telephones?

3. Does the typical cellular subscriber agreement authorize the use of only
specific equipment, or does it authorize the use of any type accepted
equipment the subscriber wishes to employ?

JUL-26-1995 10:18 2024181412 96% P.D]
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN ,DISTRICT OF TEXAS

HOUSTON 'DIVISION

HOUSTON CELLULAR t C.A. NO.
TELEPHONE COMPANY I

§
V. I

§
JOHN C. NELSON, Individually and §
d/b/. both CELL TIME CELLULAR and §
A(.710N CELLULAR aDd DANNV I
HART, illdl"t'tdually and dJb/a both I
AcnON CELLULAR and ACTION f
CELLULAR EXTENSION f

QRDIR

s - ~1-f-

UNITED STAlES DlSTAICT COURT
~RN OIST~;::r ('JFTEXAS

i ~ ENl~:;;t-: t

MAR 1 1995

c;hael N. Milby. Cler1<

R TRIAL BY JtlRY, '

<.

I

Ott Houston Cellular Telephone Company's ori@inal QOmpt 'nt and request for lemporury

Court finds:

- ')

restt2ining order. preliminary injunction and permanent inju~tion. filed on Mnrcb i. 1~5. me
, ' )

.'.,

~

access and loog distAnce IIIXCSS fees. This injury is irreparable ee HouatlJn Cellular bas no

means of moniWring the WIC or cellular phones with altertd, lTIAftipuJ • tran~fcmxJ or emulated

ESNs, and therefore. bas no way to bill for this uoauthoriud \l.'Ie of a . llular phone,

(2) Houston CcUult1r can only dclCrmine'the names of c mers usine cellular phones

with 2dteml. manipulated, transf~ or emuJaaed ESNs by review

individually and d/b/a both Cell Time Cellular and AcQoo Cellular; d Danny Hnrt. individunAly

and d/b/a both A~on Cellular and Action CeJlular Extensian'8 ~td:

(1) Houston Cellular Telephone Company ("Houston

from Defendants John C. Nelson. individually and d/b/a both Ce I Time Cellular and Action

Cellular. and Danny Hut. individually and dlb'il both Action Uular and Action CeUular

Extension altering. numipulAting. transfcning or cmulatina Electr ·c Serial Nwnbcr:s (ESN).

This has resulted in an incalculable 1065 of revenues from, omong her things, Joss of monthly

(3) Hou~ton Cellular wiJl sufferi~e hArm if the 1q...A..1l~· of defcndanu John C.

Nelson. individually and dIbIa both Cell Time Cellular IU\d Actio Cellu\nr: and Danny Hurt,

individually and dIbIa both Action Cellular and ACDOIl Cellular Exte ··on art altered Of d~troytd



prior to the granting of this tempo~ry restraining order, and thor rore, no notice to the dofendants

of uus order was required.

Therefore, it is ordered:

(1) Defendants John C. Nel90n, individuolly and l.l both Cell Time Collular and

Action Cellular: and Danny Hart. individually and dIbIa bolh Ac on Cellular and AC1)OO Cellular

Exrension are enjoined from and mal) cease any maniptdating, aJ ring, emuh&lins or lraDafcrring

of ESNs on ceUular phones.

(2) Defendo.nts John C. Nelson. individually and dIb ~ both Cell Time Cellular and

Action Cellular; and Danny Hart. individually and dIbIll both Ac Cellular and Aetion Cellular

Extension are further enjoined from and shall cease to alter or de troy any records, defined in its

broadest sense to include all MiLLen r prin1ed. type4.:~or. phiomatter of' cv.c.ry_b~

~RtjOJ.\~,ioG~udin&•. ~t8, oO@loals-.and oopies. and all at· . ments nnd appeod.iCt;9 ~o

.~~cb relate or refer to the altering. manipuJatins. transferring or uloiil'li of ESNs..or the nazncs

of individuals andice entities with cellular phone~ having aJ ,manipulated, emulated or

tpWferred ESNs. Without Iimiring it. the ternl ..~•• incl des aU aglt:lemcnts, contracts,

communiea.tions. correspondence. letters, telegrams, telexes. m !lsa~s. m~mor4J1dzl. n:curd~.

repons., books, summaries. tape recordings or other records (f telephone con"enAaUolUi or

interviews. su.llllDW"ies or other records of personal conversations, inuleS or summaries or other

records of mutings and conferences, summaries ()(' other rds of negotiations. adler

summaries, diaries. diary entries, caJendllrS, appointment books, ti c: ~s. inslru(,;ti6nli, wurk.

assignments. forccaslS. 8~li~ t.hw1. stntistiasl statemcnts, n cia! statemenlB. worb~tS.

workpapen. drafts, grafts., mapa, charUi, tables, accounts, QIlolyti records. consultAnts' reports.

KppraisnJs. bulletins, brochutes. pamphlets, circulars. lnIdcl Icltellf, presa releases. notea. noti~ca..

marginal notations. notebooh, telephone r~d't, bills, IItzlt.eme lB, reoords of obi j gallon and

expenditure, invoices, lists, journals, advertising, ns, prin{-ou~. compilations,

tabulatiuns, Malys.es. sludle~. ~urvey~, lnmsc;npls of hearings. tr. optS of testimony. affidavits.

expense roports, microfilm. microfiche, artides. speeches. tape disc recofding'<. !l()und re-



oordings. video recordings. film. tape. photographs. punch cardll programs, dara compilation

from which infonnation can be obtained (including mat16r used i data pl'OCC88;ng) , and other
,r:

printc:d. written. handwritten. typewritten, recorded. stl:oographic. purer-generated.oomputer-

storal. O£ electronically stored matter. howevClf and by wh ever produced. prepared,

reproduc.ed. disseminated, or made. The term "records" also inc! an copies of documents by

whatever means made, except that where a document is identified or produced. identical copies

t.heroo{ which do not contain any markings, additions. or deletions d fferent. from the original need

nO( be septlrd1.ely produced.

(3) The Court order'fil dofendanl6 John C. NeiltOn, Danny Hart and corponatc

representatives of Cell Time Cellular, Action Cellular and Action Cel uJar Exacnsion to produce and

U.S. Marshals to seize the following:

(a) All 'iau. files, records or odler inf~ti oonwmng names.
addresses and/or IelepboDe numbers of indi iduals or entities for
whom· you altered, lIaDSfmcd, cmluluted or ImIDipulated the
elccuonic scria1.numbct cl cz:Uul2lC telephon from January 1. 1990
to the present.

(b) AU advertisements, brochW'CS or other docu nts which ad....ertised
MnliCCl5 you provide CD the public for ahcMg. transfCnlD8,
emulating or manipulatiJl8 the electronic se ul number of cdJuJar
telephones. .

(c) Documents in your posses.OIl wbicll idcnti y other jnmviduaJs or
entities which provide serviCClll which al transfer. emulate or
mAnipuhuo Ihe etcccronic Aerial numbers of ce utar rc)cphoncs.

r41c n:presen~li\'O!l of CellThe Court order.> John C. Nelson, Danny 11a.r1 and c

(d) Documents which evidence any previou or CUJTent business
rcbaLiuruship or de4tlings with the entity C2+ ecbnology.

(e) A complere ropy d nil do1a on any 810m c mcdjum. inLiuding
papcrwbBscd fiXed diU.lhda a ",movasble 'sk diWt (such CIS hard
drives. removable dri....es. floppy drives. opti drives. tape drives.
and RAM dri....es). Houston Cellular will J mbursc defendants for
~ying .000ts incurred in obtaining a hard py of the foregoing
anformalJon,

(4)

Time Cellular. Action CeUuJar and Action Cellular futension to j mediately notify. tn writing,

relum receipt fC4ueslc:xl, WI)' Ilffiliutcd computer l'ervi~ wropuny of this temporary rcmrwnitlg

order.



;.

(5) The Cnurt orders pillintiff Houston Cellular Teteph e Company to fiJe with the

Court 3. bond 1n the :unount of $ JO.ml.OO for !.he payment of tslH"d damages as m~y be

incurred 01" suffered by any party who is found 10 have been wrongf 111 restrained.

(6) A lemponuy injun<.1!on hearing is .. for Friday,

a.m.• with the hearing to Wc.c place in Courtroom~. Roor

localed at 51S Rusk. Houston. Texas 77002.

-1\ 3. 1995 beginning at 9:00

of tht: Federal Courthouse

SIGNED this
til

I day of ---Jf'1.L-..J.L.4lL~·S-AH,----_. 1995.
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UNITED STATES OIShliCi COURT
SOUTHERN DISTRICT 0;: TEXAS

ENTl:RFCi

Enitfll ~tat£g !Hntrfct
!'outlt.ern IHgtrtrt rtf ill.e.x

li.ousillu !1iutshIU

1

Durt
.6

7

HOUSTON CELLULAR

TELEPHONE COMPANY.

Plaintiff,

versus

JOHN C. NELSON, Doing Busine~ as Both
Cell Time Cellular and Action CeUular and
DANNY HART, Doing Business as
Action Cellular and
ACTION CELLULAR EXTENSION> Inc.,

Defendants.

§
§
§
§
§
§
§
§
§
§
§ '.
§
§
§

1

ClV1LAcno~

I

MctJaeJ N. MiJoy. Gj{;(j<

PERMANENT INJUNCTION

A Findings.
i
i

Based on the stipulations and evidence, the court makes I ese findings:

1. John C. Nelson, Jr., who has done business as Cell T e CelJu~ and who is a
repre5cntative of Action Cellular Extensions, Inc., hll3 e gaged in the emulation of
the electronic serial numbers ofcellular telephones since ugust 9, 1994.

2. Daniel K. Hart. a!J Ii repre!entative of Action Cellular E ensioru., Inc., has engaged
in the emulation of the electronic serial number3 ofceUular t ephones since December
15, 1994.

J. Action Cellular Extensions. Inc., has engaged in the emula ion of the electronic serial
numbers ofcellular telephones since December 15. 1994.

4. On May 4, 1981, after notice in the Federal Register, th Federal Communications
Commission issued the Inquiry into the Use ofthe Bands g ~-g4S MHz: and 870~g90

MHz for Cellular Communications Systems; and Amendm t to Parts 2 and 22 of the
Commission's Rules Relative to Cellular Communicatio Systenu. '(86 F.C.C. 2d
469 (1981). It adopted the technical specifications for c lulu telephon~ that each
telephone have a unique electronic serial number. This rder was published in the

GC00020S



Federal Register on May 21, 1981 (46 Fed. Res· 27655) th corrections on June 16,
1981 (46 Fed. Reg. 31417).

5. On September 9, 1994, after notice in the Federal Re ister. the FCC issued the
Revision of Part 22 of the Commission Rules Governing he Public Mobile Services
(9 FCC Red 6513 (19:»4). This FCC order was publish in the Federal Register on
November 17,1994 (59 Fed Reg. 59501)

ot reliably quantify it,Although the damage is describable, Houston Cellular
making the legal remedy inadequate.

The acts ofthe defendants are analogous to their having in aJled umuthorized aaess
to a cable television network. This piracy injures th utility and its legitimate
customers.

7.

8.

6. Houston Cellular has suffered irreparable damage as a c nsequence of defendants'
emulation of the dectronic serial numbers of cellular tel phones for which it is the
carrier. The defendants' actions have deprived Houston eUular of monthly access
charges and other per unit charges· its customers ould owe for additionaJ

connections.

9. No unrepresented third-party nor any diffuse public inter st is adversely affected by
the restrictions this injunction imposes on Nelson and H

B.

1.

I
Conclusions. I

The FCC orders were regularly made. published in the F~etal Register, and served
on defendants by publication. 5 U.S.C. § 552(a)(1). e also, Fed Crop 1m.. v.
Merrill, 332 U.S. 380, 384-85 (l9~7). I .

2. These ordeo adopted by the FCC constitute ordeN wit the meaning of § 401(b)
(47 V.S.c. § 401Cb)) of the Communication Act of 1934

3. Emulation of the eJectronic serial numbers ofceDular teleph nes by Nebon , Hart, IU1d
Action Cellular Extension!, Inc., violates the two FCC 0 ders.

4. Section 401(b) of the Communication Act of 1934 exp Iy authorize5 injunctive
relief for Ii party injured by disobedience of an FCC der. The pr~uisite of
irrepar:able injury need not be established where such • 'unetive relief is expressly
authorized by statute. United States \P. Haye3 In~"l Corp. ~] 5 F.2d 1038, 1045 (5th
Cir. 1969); Gresham v. Windrush PaTrMl'S, 730 F.2d 1417, 1423 (11th Cit. 1984).
Although Houston Cellular need only demonstrate that i has been injured to satisfy
this standard, having found that it was in fact irreparably njured by defendmts' acts
and in an amount not 3usceptible to calculation, the cou conclude5 thaI injunctive
relief is available at common law.

- 2 - GC000210



C. Injunction.

Based on these findings and conclusions., lohn C. Nelson, Jr., anie! K. Hart. and Action
Cellular Extensions. Inc., are enjoined permanently from emulatin electronic serial numbers
of ceUular te!ephones for which Houston Cellular is the carner. •

I
This restriction binds them and all those who may kno\Vingly act in concert with them,
includir.g employees, agents, and consumers

I. Specifically, the defendants are enjoined from altering. transferring, emulating or
manipulating electronic serial numbers of cellular telep ones for which Houston
Cellular is the carrier except in strict compliance with th FFC order3.

2. The defendants shall produce immediately to Houston ellular these documents,
including those seized by the United States Marshal and a hers in their possession or
wi[hin their access:

A. All lists, files, records, or other information ontaining names,
addresses, or tdephone numbers of entities for om they altaed,
transferred, emulated, or manipulated the eleetroni seria1 numben of
cellular telephones from January 1, 1990, to Mar h 15, 199~.

B. All advertisements. brochures, or other docume ts that advettised
services to the public for altering, transfe . g, emulating, or
manipulating the electronic serial numbers of c Jar telephones.

C. Documents in their possession that identify other ncities which offer
services to aller. transfer, emulate or manipulate t e electronic serial
numbers of cellular telephones.

D. Documents evincing a business relation or transaction with
Technology, Inc.

E. A complete copy ofall data on any storage medj including paper­
based, 6xed-<iisk, and removable-<iislc data (hard. movable, tloppy,
optical, and tape drives and RAM). Houston Cell tar will rein1bt.IrSe
the defendants for copying costs incurred in prod emg a Iulrd copy.

3. With the exception of Howton Cellular subscribeo' servi orders or contract.s. the
defendant3 art entitled to retain the original3 of those d ems.. providing Houston. .
Cellular with photocopie!. The defendants may retain p Qtoropie5 of the Howton
Cellular subscribef'3' service orders or contract! only for he purpose of l!Si!ting in
re-emulation. The defendants w-iU surrender to Houston eUular all photocopies at
the: completion of the re-<:mulation or upon written requ ofHouston CeDular.

- J ~ GC000211



4. This order does not require that the defendant~ prod ce C2+ Technology, Inc.,
p;-oprietary information, equipment, or accessories in y fonn.

5. This i3 ll. final judgment. The court retains jurisdiction t enforce the injunction and
the settlement from which it arose.

Signed March 15, 1995, at Houston, Texas.

LynnN.
United States Di

GC000212
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DEC 29 /1 42 /111195

SOUT~~itl'!t ~tllt:':RI~:strir~EO~~Uf~~s._Dl.i~
PALMER WIRELESS, INC., d/b/a CELLULAR
ONE and GEORGIA R.S.A. #12
PARTNERSHIP, d/b/a ALLTEL MOBILE JUDGMENT IN A CIVIL CASE

v.
FRANCES E. (" BUNNY ") MARSHALL
and MARSHr.A~D COMMU:\IICATIONS, l~C.

CASE NUMBER: CV295-201

o Jury Verdict. This action came before the Court fOT a {rial by jury. The issues have been tried and the jury has rendered
its verdict.

by
[Xl Decision by Court'. This action came~ot:R4t~rhearing before the Court. The issues have beenm~ heard and a

decision has been rendered.

ITISORDEREDANDAOJUOGED that JD accordance with the Order of the Court

entered December 29, 1995, granting the Plaintiffs' motion for

injunctlve relief, judgment is hereby entered in favor of the

Plaintiffs, PALMER WIRELESS, d/b/a CELLULAR ONE and GEORGIA R.S.l\.. #12

PAR~~ERSHIP, I~C" d/b/a ALLTEL MOBILE, and against the Defendants,

FRANCES E. ("BU:'JNY") MARSHALL and MARSHLAND COMMU:-J'ICATIONS, I~C., a.nd

that the Plaintiffs do have and recover Costs of Court in their behalf

expended, such Costs to be taxed by the Clerk.

E. O. D.



December 29, 1995
Date Clerk

HENRY R. CRUMLEY, JR.

JRN-02-1996 13:29
P.02
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

BRUNSWICK DIVISION

PALMER WIRELESS, INC.,
d/b/a CELLULAR ONE, and
GEORGIA R.S.A. #12
PARTNERSHIP, d/b/a Alltel
Mobile,

Plaintiffs,

vs.

FRANCES E. ("BUNNY")
MARSHALL, and MARSHLAND
COMMUNICATIONS, INC.,

Defendants.

ORDER

CIVIL ACTION

~
~,:~~
. '("' --
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i <-.J.:l

I'·

NO. CV295-201
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Upon the Court's findings of fact and conclusions of law on Plaintiffs' prayer

for injunction relief. entered on this date,

IT IS ORDERED that:

1. Defendants' altering, transferring, emulating or manipulating ESNs is a

violation of the FCC's ESN orders and regulations, and such violation aids and

assists others in violating the FCC's ESN orders and regulations.

2. Marshall. Marshland and their officers, agents, servants, employees,

and those persons or entities in active participation with them who received actual



SO ORDERED, this

notice of this order, are hereby permanently enjoined from altering, transferrjn~

emulating or manipulating the ESNs of cellular telephones.

3. Defendants are ordered to maintain all records, computer disks, an,

other information concerning altered telephones in their current state.

4. Defendants shall produce any and all records, computer disks, am

other documentation or information relating to the altering, transferring, emulating

or manipulating of cellular telephones, the servicing of clients, and responses to

inquiries about altering, transferring, emulating, or manipulating the ESNs of cellular

telephones to Plaintiffs within ten days of the date of this order.

5. Defendants shall promptly provide to Plaintiffs information, not

contained in written records produced to Plaintiffs, concerning Defendants' altering,

transferring, emulating or manipulating ESNs, including, but not limited to, the

identity of all customers who have had cellular telephones altered. transferred,

emulated or manipulated by Defendants, and monies received for said services.

6. Plaintiffs shall recover their costs from Defendants.

7. Final Judgment is entered accordingly.

'1 {<:k~ day of December, 1995.
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CIVIL ACTIOIllERK- ~'"
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912-265-1594
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IN THE UNITED STATES DISTRiCT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

BRUNSWiCK DIVISION

PALMER WIRELESS, INC.,
d/b/a CELLULAR ONE, end
GEORGIA A.S.A. #12
PARTNERSHIP, dlb/8 Alltel
Mobile,

]Hrl. :::' °'3<':

\
I

I
I
\

Plaintiffs,

VB.

FRANCES E. C'SUNNY"\
MARSHALL, and MARSHLAND
COMMUNICATIONS, INC.,

Oefendants. NO. CV295-201

AME~TO FIbIDlf1Ii8 Of fACT At& CQNCLUlmNS Op LAW
EmRED ON DmiMBEB 28. 11b

The findings of fact and conclu$ionl of law. entered on December 29, 1996,

ata amended by the following:

Conclusion of Law Number Twelve, reoiting that Defendants VloltJted 18

U.S.C. § 102918 Withdrawn. That statute rCQulre8 a speoiflo intent to defraud. To

II the contrary, Cefendlnts' aotlons were open and notorious 8nd evidenced no

intentionel freuduJent eonduot. The Court oonclud68 that Deflndants did not

knowIngly Violate 18 U.S.C. § 1029.
~ /}I

SO ORDERED, this d -- . day of January, 1996,

I
I

II

-- ,QQ----e· •



ATTACHMENT 3
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;JE!nitrb ~tate5 ~istri.ct QIourt
.) -~ ~-_._-_~ __ --I."'~Tf~B:-'i __~ Dl~IRICT Of

UX IN(;TON

KLNTUCKY

UN1TED ST ATES OF AMERICA
V

SUMMONS IN A CRIMINAL CASE

DON YATES
913 Ja~ruSi Road

Lex1njl,(on. KY 40505 }

CASE NU~8ER. QS-S108M

~ i
q
!l YOU ARE HEREBY SUMMONED to appesr bt'llore the United Slates DI~trlcl Court at the place, date and
,J
;; tlml'l 1'101 lortt1 below.

II
""

~-~----~--------~-------'---~--~-

641lor&:

UnJ~gd States Cou[thouo~

101 Barr Sex-eeC
Lexington. KY

M3g1.et:r::J.ca Judge J;Ul:H'f:' lL Todd

Room

Courtroom C
Four:th Floor

6l1nd Ime
Sepeember 29. 1995
9:00 8.m.

;,

To answer aln)
o Indk:tm~t o InformAtion I1l Compl:llnt o Violation Notlcll o Problltlon ViOlation Potltion

.,

." Ch:;lrging you with;} lIiol;/tion of Titl. _--"'l""lj United St3{01; Code, Section(s} _-"'1.....9"'2""9'---- _

,1
.j, Brief de8Crjp{iOfl of oHonif!: po,; .. ..,t"d.on .. ad Lraffick1.ng tn device makinj( equ1pmef1C

--\­

~ /J~I

CJ r'!-\

en
_-J ( t

c'J
,-",

=-,.
c- (,­
c') .
7-

hm~ B. Tod~S. M~.Q.t:r.'l[e _J~('_

N.me M::l TlI>;i 011,~ulflO Officer



_ _ j Ca~1 ~.ct:~ K~!Ldc.y

:Mutteo ~tat£B JIl tztrt.ct QI ur~, 1/ -

JAMES 8. TODD
U.s.. ~smATE .J\.JOGt:

EaBt:<:rn DlSTRICT OF ~_K_el11:uckJ'_._+~ ~ _

L<lxiflll.t:on

UNITED STATES OF A~H1ICA

\/,

Don Yatee
9Z] Jaicu,.. Road
L~xingt:on, K~nt:ucky 405~5

CRIMINAL COMPLAINT

CASE NUMBER:

I, the undersloneCl complQinant being dUly swom state the following 13 Hue ana correct to the be:JI ot my

knowledge and belief. On or about _9_1_1_8_/_9_5 In __f_B...:.y_c_t_t_c county, in the

Ealltcru District of Kentucky __~ detendant(s) did. [T•..,.,"'....... ~v~o'Oll""''''

did knowingly ~nd vith intent to dcfraud, produce, u~c and traffic in one or more
counterfeit access devices; knov1ngly and wIth intent (0 rl~fraud, produce, traffic in,
had concrol and custody of, and pOBBeseed devic~-making equipment; and knovingly
Qnd with intent to d~fraud had cU3cody, conLrol and p08~e~sion of hardwllLa USQd for
alcQr1ng and modifying telccOMmunicatio~ iD3~rumcnts to obtain unduthor1~ed aCCe6G
co c81ecommun1cacious ~ervices; .11 ~ffecting incergt~t~ ~d foreign commerce.

in violation 01 TItle _1_8 Unlted States Code. Sectlon(a) 1029 (&)(1), (4)(4), (6)(6)(a)

I further :itate that I tim a(n) _--=s:.J:~__=_=C:.=1.&=~:.....:::A~S'~e:=,n~t:~----'U;...:s:;.;s:;.;s=------and that this complaint is based on the following
Z;;_f~..

facts: (Sec. Attached Affidavit of SA James W. Cobb)

o No

6Ign~u.,.at mllialn.atll J ame ~ w.
U.S. S~cr~t S~rvicc

Continued on the .attached ~h8et lind n\8£le a part hereof:

Swam to before mil ;md sub&Crl~ ifl my p~sence,

_LexiD~ton, KentUCkyat

N""'" ~ flue 01 Judicial Olhe","

, JamQs B. Todd
1 LJ. S. liab16(r.~r(· JudS" '----~----

;" .."lI ... r.r;" ..... mr,ryl~~~~~~~:tt:!ttti~OOJ~~-~:-~:?~f~~-~l~7t"~~,~~·l(-·~~~Tr'l'{~~tUI~q,11;.,i·~U1,(f.~-~,-:·'I'~{17-"nmUtfT.'·:1-:-~ ,
• _. .,. ,.-. '•• '¥" ....... \l...-"'~, ...... '" r.·;';;..:~__~. .'.~~~~- __:._...:_~~h-•......:.c..~\~.J.LJ ....,fj,*"'; ..


